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Post Plea 
Of Appeals 
Following is the text of a 
memorandum ‘filed by The 
Washington. Post with the 
U.S, Court of Appeals here 
in conection with publication 


of the secret Pentagon doc- 
uments. 


. Appellees’. Memorandum 
in Opposition to the Govern 
ment’s Petition for Rehear- 
ing and Modification 

At. approximately 10:30 
a.m. today, the attorneys for 
The Washington Post were 
advised by the Solicitor gen- 
eral that the ‘government 
was moving in this court for 
rehearing and Modification 
of yesterday’s decision and 
order; and would seek oral 
argument thereon. We were 
advised that the purpose of 
this move was to put the 
Post case on the same foot- 
ing as the New York Times 
case, because. the govern- 
ment was concerned that 
the situation as it now 
Stands was unfair -to The 
New York Times, | 

We = strenuously oppose 
this effort at still further 
‘delay. The Constitution sim- 
ply does not permit a prior 
restraint based on consider- 
ation of “fairness” to an- 
other litigant. 

The government, which 
-has been reviewing the doc- 
uments ‘since 1969, has had 
amost two weeks to come up 
with oné instance of sub- 
stantial peril to the national 
secrity derived from the 
47-volume history. They 
have failed to do so. Indeed, 
in this case, the government 
offered in the trial court 
only, one document derived 
from the series which the 
trial. judge himself. quickly 
“riddled. (Tr. 132) The gov- 
exnment has been afforded 
every opportunity to prove 
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Yhe posture of this case is 
quite different from the 


_ New York Times case. There 


has been here a full hearing’ 
on a full record. We submit 
that the government's proce- 
dural problems in New York 
should not be permitted to 
delay this case hero,* 


ad available In the Washington Post 
case. 


Also, we note that this 
court’s concern for the futil- 
ity of injunctive relief has 
been further confirmed by 
the fact that since last eve- 


ning the Los Angeles Times 
has published another full 
story from the subject pap- 
ers, as have eight of the 
newspapers in the Knight 
chain, including the Phila- 
delphia Inquirer, Detroit 
Free Press and Miami Her- 
ald, and that a second story 
appeared today in the Chi- 
cago Sun-Times based on 
hitherto unpublished mate- 
rial, : 

Finally, we urge that con- 
siderations of judicial effi- 
ciency — as well as Virst 
Amendment rights—demand 
summary denial. of this mo- 
tion. This ligitation must 
come to an end. There is 
neither precedent nor rea- 
son in asking a court which 
has once heard a matter en 


. bane to rehear it again par- 


ticularly where it is appar- 
ent here, from the dissent- 
ing opinions, that the court 
Specifically considered and 
rejected the very relief 
which the government indi- 
cates it will now seek. 
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